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Re: PIC Railroad LLC ~ Lease and Operation Exemption - Union Pacific Railroad 
Company, STB Docket No. FD 34896; 

Iron Bull Railroad Company, LLC ~ Operation Exemption - PIC Railroad LLC, 
STB Docket No. 34897; and 

Utah Southern Railroad Company, LLC - Change in Operators Exemption - Iron 
Bull Railroad Company, LLC, STB Docket No. FD35558 

Dear Ms. Brown: 

PIC Railroad, Inc. d/b/a Comstock Mountain Lion Railroad ("CMRR")' hereby replies to 
the December 28, 2011 letter filing of Utah Southem Railroad Company, LLC ("USRC"). In its 
letter, USRC accuses CMRR of undertaking actions preventing USRC from performing its 
common earner obligations resulting in a "flagrant violation of 49 U.S.C. §10903 and 49 C.F.R. 
§1152.1." These allegations are patently false and made without supporting evidence. After 
leveling these unsupported and false allegations, USRC urges the Board to call for the "Attomey 
General" (presumably the U.S. Attorney General, although this is unclear) to file a court 

' The original exemption notice under which CMRR obtained regulatory authority to lease and 
operate Union Pacific's ("UP") 14.6-mile Comstock Subdivision between milepost O.I at or near 
Iron Springs and milepost 14.7 at or near Iron Mountain in Iron County, Utah, incorrectly 
identified CMRR as "PIC Railroad LLC." CMRR's legal name is now and was at the time of die 
2006 exemption notice filing PIC Railroad, Inc. See supplemental filing in STB Docket No. FD 
34897 on behalf of PIC Railroad, Inc., dated and filed April 21,2009. 
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proceeding against CMRR (what type of court proceeding is again unclear). For the reasons 
discussed below, die Board should deny USRC's request. In fact, granting USRC's request 
would be counterproductive and contrary to the interests ofthe lone shipper on the subject rail 
line - CML Metals Corporation ("CML").^ 

CMRR believes that USRC does not possess a valid property right to operate over the 
line, and that USRC's notice of exemption was obtained using false and misleading information. 
USRC does not deny that CMRR obtained regulatory and contractual authority from UP (the 
owner ofthe Comstock Subdivision) to operate over the line. Ratlier, this dispute boils down to 
the fact that both USRC and CMRR possess at least the color of regulatory authority from this 
agency to conduct common carrier rail operations on die Comstock Subdivision. USRC 
contends, however, diat CMRR's common carrier authority cannot be exercised until such time 
as Iron Bull Railroad Company, LLC ("Iron Bull") ceases operations. USRC asserts that Iron 
Bull cannot be deemed to have "ceased operations" because USRC baldly claims it is the same 
entity as Iron Bull. Thus, because USRC says it is willing and able to provide service, USRC 
alleges CMRR cannot also exercise its regulatory authority to provide common carrier service. 

Setting aside the legal question of whether CMRR's regulatory common carrier authority 
can only be triggered conditionally, the facts simply do not support USRC's claims. Iron Bull 
did not change its name to USRC. Iron Bull did not become USRC. Radier, Iron Bull and 
USRC are two totally separate and distinct corporate entities, albeit owned by the same 
individual. In its December 28 filing, USRC's counsel incorrectly states that USRC was 

formerly known as Iron Bull, suggesting that Iron Bull merely changed its name to USRC. 
However, USRC's former counsel previously explained at length to the Board that USRC and 
Iron Bull were not one and the same, but rather that USRC is an entirely different company from 
Iron Bull. See USRC's October 21,2011 notice of exemption filing at 2 ("'[bjy letter to the 
Board dated September 30,2008,... USRC notified the Board that tlie name of [Iron Bull] 
would be changed to USRC effective October 1, 2008. However, as ofthe date of that letter, 
USRC had been incorporated, and acquired [Iron Bullj's operating authority, and operated the 
[Comstock Subdivision] as a corporation separate and distinct from /Iron Bull/. Because 
[Iron Bull/ and USRC are closely-held companies both of which are owned solely by Mr. 
Michael Root, Mr. Root incorrectly believed that only a notice of name-change was required 
for USRC to step into the shoes of/Iron Bull] . . . Recentlv. counsel for USRC became aware 
for the first time that USRC has a corporate existence separate from /Iron Bull], and that 
/Iron Bull]*s corporate existence has been dissolved") (emphasis added). 

• CML is tlie only shipper on Uie Comstock Subdivision. CMRR is an affiliated company of 
CML. CML depends upon consistent and reliable rail service, including service over the 
Comstock Subdivision, to sustain CML's iron mining business. As a shipper, it can request 
sei'vice from any common carrier authorized lo provide service on the line. It has requested 
CMRR to provide it with common carrier service and has not requested any service from USRC 
since at least December 15,2011. 
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If Iron Bull and USRC were the same entity, the Board would not have required USRC to 
file a change of operators notice of exemption in STB Docket No. FD 35558. Such a filing 
would have been superfluous. Further, an investigation ofthe State of Utah's Division of 
Coiporations and Commercial Code records show that Iron Bull and USRC are separate and 
distinct corporate entities that existed simultaneously for a period of time, and that Iron Bull 
stated tiiat it had voluntarily dissolved effective December 31,2009. See Exhibit A. (Iron Bull 
represented to the State at that time that it was "no longer in business.") It is clear that Iron Bull 
did not "evolve" into USRC. Rather, Iron Bull ceased to have any status before the Board when 
it purported to have transferred its operating rights to USRC by way ofthe subject change of 
operators notice of exemption. As such, even if as a legal matter CMRR's common canier 
authority could have been conditioned to take effect only when and if Iron Bull ceased 
operations. Iron Bull ceased to exist in 2009, and therefore, by definition, could not have 
operated thereafter. Accordingly, even under USRC's ai-guments, CMRR has every right to 
conduct common carrier operations on the line in full accordance with both its regulatory 
authority and its lease witli UP. 

Wilh both carriers at least tiieoretically having regulatory authority to provide common 
canier service on the line, tiie sole shipper on the line, CML, has the right to determine from 
whom it wants common canier service. Prior to December of this year, CML had obtained its 
service from USRC pursuant lo a contract (not pursuant to USRC's common canier obligations). 
Because of USRC's woefiilly inadequate service and other improper actions, CML terminated 
the CML-USRC contract and requested CMRR to provide it with common carrier service. This 
has obviously not pleased USRC and, as a result, it has made every effort, legitimate or 
otherwise, to prevent CMRR from providing tiiat sei-vice, including filing litigation in court and 
filing USRC's December 28 letter at the STB. 

More troubling is that USRC parked its locomotives on the line in an effort to physically 
prevent CMRR from serving CML. Fortunately, the local sheriff intervened, and was able to 
persuade USRC to remove tiiose physical obstructions. USRC also filed suit in a Utah state 
court and obtained an ex parte restraining order forcing CML to use USRC as its exclusive 
carrier, thus inierfering with CMRR's use ofthe line and disrupting CML's shipments from the 
CML mine in Utah and through Uie UP system to ports in California. That lawsuii was promptly 
removed to the U.S. District Court for the District of Utah where die restraining order was 
quickly dissolved. See Exhibit B (Order Vacating TRO)."̂  USRC did not mention these facts to 
the Board. USRC also fails to mention that CML and USRC are involved in litigation, initiated 
by USRC, now pending before the United States District Court for the District of Utah, Central 
Division (Case 2:11-cv-Ol ne-CW)." In view ofthe dispute between the parties, and in light of 

^ Thus, if anyone is interfering wilh one's common carrier rights, it is USRC who is interfering . 
with CMRR's rights - not the other way around as USRC would have this Board believe. 

* The litigation bears, in part, upon al least the following issues: (1) USRC's failure to meet its 
contractual service obligations to CML under the now teiTninaled contract; and (2) whether or 
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the fact that CML has found USRC's service to be inadequate and unacceptable, CML has asked 
CMRR to provide it with common carrier service. 

Because CML, the sole shipper on die line, has asked CMRR, a duly licensed rail 
common carrier, to provide its service, USRC is not being asked to conduct common carrier 
operations on the line, and there is no need for Board action on USRC's letter filing. CMRR 
commits that it will not take any self-help actions to interfere with USRC's common carrier right 
to serve CML if CML requests such service so long as USRC has a valid and unextinguished 
exemption to operate on the line. Likewise, USRC must not interfere with CMRR's ongoing 
provision of rail service to CML. Accordingly, there is no need for Board action at Uiis time, nor 
is there any need to request any Attorney General to become involved. CMMR will shortly file a 
petition to reject or revoke USRC's opemting exemption, and, at that time, the Board will have a 
full opportunity to review the complete record in the context of that proceeding based upon some 
ofthe facts presented above (and others to be presented later), and the Board can take any 
appropriate action at that lime. 

Sincerely, 

William A. Mullins 

Enclosures 

cc: Parties of Record 
Louise Anne Rinn (Union Pacific Railroad Company) 

not USRC has - or indeed ever had - the contractual property right to operate over the Comstock 
Subdivision. 
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Exhibit A 
State of Uteb 
DEPARTMENT OF COMMERCE 
Division ofCorpontioBs & Giomereial Code 
Articles of DUsalutioa of Limited Uabiliiy Company 

IRON BI;LLRAILROAD COMPANY. LLC 

Limited Liability Company Naiw. 

Pursuant tc ihe provisions ofthe Utah Limited Liability Company Act, the undersigned Limiied Lialsility 
Company adopts the following Articles of Dissolution: 

File Number: 6933K7U)I60 

First: I'he address orthe designated oiYlce; 

492 WEST GRANT STREET, LEBANON OR 97J33 or 51 E 400 N *1, CEDAR CITY UT «4720 
Street Addrest 

Cily 

SMond: Iheeffe<:fivedsicofthetlKSSoJutiofi OECEMPERii.zoo9 

'llitrci: Reason for dissolution' 

NO LONGER IN BUSINESS 

Sisic 7.tp 

FoErth: Ifdissoiuiion occurred by written agreenieait of rhe member?, a .statemsnt ro that (rfftci. 
Please atrach staicjriKnt. 

Un<!cr pemities of pcrjur)-, J declare thai thcsj AiTiî les" of Dissoiutiori have- been evarmncd by nn* and ;ire, fo ihc 
tieji of wiy knowledije and belief, tnjc, correct and complete. 

|>ated fVBKij\8V2 ,7.a_J^__ 

I imrutj Listti'iy Coiupiuiy ivicnil'w or Manager wit.'i MaR.<igc:;".-?r-i MiihO' !v>-

WCHAtI RROOr MANAGER 5i: filiJOl lO 

l>!-'>it«'i'i ypw: Nar̂ ''.' i/w ? il!--
Ade)>ii(Miit.) filing r tqa i r tmtn t s : 

O B * (I} original or true cop> ofthe .Anicks of Dissolution. If tbe •*!ier retiuests a copy of ih<r Arnnies o: 
DiMolittion an sulditional exaetcopy ofthe filed documeiit air.r.g •ivith a ixsw.r.t addres'wd envelope wirh 
adequate fijrsi -class poiiaye must a)to he. s\Am!tied. 

t'ndhrCKAM-i iC0!O-20f!,all -rgliiiittcu .iforziKlnii «w'aciiee4 by i t t f<nu(oa >'>;l«$s.Yifi! ai jJchiiK tt(t,id. im iMolnSei*it!\i} pmjntit^. 

V5;!'!i!'i?.'i-'iV;r'!a iftfrrsistii^i I^M-A .̂f't:vir;;i!!>«<. ijiab.^c••.os•,^l.Sll^ iiiiy! D!v.s:<ir''s \V(!bs:re' •̂ .̂• \ .."rpuni -.• I- ?,• 

•«•• t i j c*.-: & '%t39Sfeti s \ ; --si'-.s- r 
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

UTAH SOUTHERN RAILROAD 
COMPANY, 

Plaintiff, 

V. 

CML METALS CORPORATION. 

Defendant. 

ORDER 

Case No. 2:ll-CV.li76 

Judge Clark Waddoups 

Before the court is Defendant's motion to suspend the state court's order granting 

Plaintiff a temporary restraining older. (Dkt. No. 3.) In order to merit a TRO, Plaintiff must 

establish: "(I) a likelihood of success on the merits; (2) a likelihood that the movant will suffer 

iiTeparable harm in the absence of preliminary relief; (3) that the balance of equities tips in the 

movant's favor; and (4) that the injunction is in the public interest." RoDa Drilling Co. v. Siegal, 

552 F.3d 1203, 1208 (10th Cir. 2009). For the reasons staled on the record and those aiticulated 

below, the court first finds ihat it has jurisdiclion. The couil also finds that Plaintiff has failed to 

caiTy its burden and show the TRO issued by the state judge was appropriate: 

(I) Plaintiff has failed to show a likelihood of success on the merits based on the record 

before the court. The complaint before the court is not verified, and the other 

attachments simply do not suffice to carry Plaintiffs burden. 
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(2) As stated in the complaint. Plaintiff seeks monetary damages. Such damages are 

calculable and not irreparable. Furthermore, Plaintiff may still seek a declaratory 

judgment through litigation. (Compl.9-10)(Dkt.No. 1-1,12-13). 

(3) Due to the consequential harm Defendant will suffer based on its contracts with other 

domestic and international entities, which include disproportionately high liquidated 

damages in the case ofa breach in comparison to Plaintiffs potential losses, the 

balance of equities weighs strongly against a TRO. 

(4) Due to the large number of third-party contracts and interests involved, including 

those of numerous domestic and international entities, the public has an interest in 

maintaining a railway and trade system clear of obstacles and delays. Because a TRO 

would adversely affect these other interests, the couit finds that it would be against 

the public interest. 

Accordingly, the state judge's TRO is hereby VACATED. 

DATED this 19'" day of December, 2011. 

BY THE COURT: 

Clark Waddoups ' 
United States District Judge 


